
SHORT SALE RESOURCE GUIDE  
by  E. Sue Saunders, General Counsel, NVAR 

 
Short sales are an alternative to a foreclosure.  When the borrower can no 
longer make the mortgage payments as agreed, he is faced with many decisions.  
One is to allow the lender to foreclose.  Another is to get the lender to agree to 
accept a payoff of less than the balance owing on the loan.  To understand short 
sales, one must first understand foreclosures. 
 

 

FORECLOSURE DEFINED: 
                                               
A foreclosure is a legal process               
whereby a lender takes back real 
property after a borrower has 
failed to make the loan payments. 
A foreclosure begins when the 
lender on a piece of real property 
has not received a mortgage 
payment  within a specified time 
(possibly 3-4 months).  The lender 
will then take steps to take back 
the property which is security for 
its loan.   
 

FORECLOSURE TERMS 
 
Borrower = Trustor 
 
Lender    =  Beneficiary 
 
Trustee   =  Third party, often a title 
company, who will conduct the 
foreclosure proceedings upon the 
request of the beneficiary.                      

  

Types of Foreclosure 
 
Nevada permits two types of foreclosure proceedings.  They are the non-judicial 
foreclosure and the judicial foreclosure.  Non-judicial means that the process 
is administered without court supervision.  Judicial foreclosures are a more 
complicated, expensive and time-consuming route toward the same end. 
 
A lender gets its authority to use the non-judicial foreclosure through the Deed 
of Trust, which contains a power of sale clause.  The Deed of Trust is signed by 
the borrower at the time the loan is given.  The power of sale clause provides the 
terms of any foreclosure action, identifies the trustee, specifies the timeline of the 
foreclosure process, and enumerates the powers of the trustee.  To go forward 
with a non-judicial foreclosure, the lender must proceed according to the strict 
procedures and timeline of notifications and waiting periods.  If all are carried out 
properly, the lender may take back the home and sell it to recoup the debt.  By 
electing the non-judicial procedure, the lender agrees that the sale of the home 
will completely fulfill all obligations of the debt. 
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To proceed with a judicial foreclosure, the lender must file for foreclosure in 
court, then record a notice of the pending lawsuit (lis pendens).  After the 
defendants in the lawsuit have been served, they have an opportunity to answer 
the foreclosure complaint.  A trial ensues and at the conclusion of the trial, a 
judgment for foreclosure is issued.  After the judgment, the judicial sale (auction)  
process begins.  The proceeds of the auction are used to reduce the debt and 
pay off penalties, costs and attorney fees.  In some situations, the lender may 
also ask the court for a deficiency judgment against the borrower, which means 
that if the auction did not cover the amount owed plus all the associated costs, 
the lender can pursue the borrower for the additional amount. 
 
Whether the lender chooses to foreclose under non-judicial or judicial 
proceedings is an “either-or” situation.  The lender can either use the non-judicial 
foreclosure or the judicial foreclosure, but not both.  This is also referred to as the 
“one action rule” (NRS 40.430).  Only one action may be taken for the recovery 
of any debt or enforcement of any right secured by a mortgage or other lien upon 
real property. 
 

 

FORECLOSURE TIMELINE  Approximate minimum timeframe for the foreclosure process. 
 

Calendar Action 
 

Delinquency Period Trustor (Borrower) fails to make payments on loan secured by Deed of 
Trust. Several special notices may be sent to the borrower by the 
lender(Beneficiary).  Beneficiary requests that the trustee file a Notice of 
Default and Election to sell. 

Day 1 Notice of Default and Election to Sell (NOD) filed with county recorder.  
Copies mailed to appropriate parties.  Foreclosure process has begun. 

35 Days after NOD Borrower or secondary lender may pay off delinquent amount and reinstate 
the loan and stop the foreclosure. 

After 3 months Trustee sets sale date and time. 
25 Days Before Sale Notice of Sale must be sent to IRS, if applicable. 
21 Days Before Sale Notice of Sale posted at three public places and mailed to appropriate 

parties.  Sale must also be published three consecutive weeks in 
appropriate adjudicated newspaper. 

Sale Date Trustee’s Sale is held.  Property is sold to the highest bidder. Trustee’s 
deed is given to buyer. 

 
 WHAT IS A DEED-IN-LIEU 

OF FORECLOSURE? 
A deed-in-lieu of foreclosure is when the borrower 
transfers the real property title (deed) to the lender 
 instead of the lender foreclosing and the lender 
 accepts the deed in full satisfaction of the mortgage debt. 
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                                      SCAMS  
Unfortunately, there are those who prey upon people 
in financial difficulty.  Most likely, anything that sounds 
too good to be true probably is.  To avoid scams it is 
important for the borrower to: 

! Check with a lawyer or the mortgage company 
before entering into any transaction involving 
the property. 

! Remember that the loan must be paid even if 
the deed is signed over to someone else.  The 
lender must formally release the mortgage 
debt. 

! Make sure all promises are made in writing. 
! Not sign anything with blanks to be filled in 

later. 
! Read and understand all documents before 

signing. 
 
 
What can a borrower do to avoid a foreclosure?  There are a few alternatives to 
succumbing to a foreclosure.   The owner might be able to work something out 
with the lender, such as a repayment plan, loan modification, extension, or deed-
in-lieu of foreclosure.  Frequently, lenders will try to work with the borrower to 
avoid a foreclosure.   Borrowers should check with their lender to arrange one of 
these alternatives.   

                               SHORT SALE                                  
A sort sale is a sales transaction in which the seller’s 
mortgage lender agrees to accept a payoff of less 
than the balance due on the loan.  A short sale may 
or may not involve a property in foreclosure. 

 
Another alternative is the short sale. A short sale occurs anytime the value of 
the property is less than the amount owed to the lender and the lender agrees to 
write off the difference.   In other words, the homeowner is “upside down” on his 
loan.  Short sales may be forced by a variety of situations: job loss, loss of 
income, divorce, medical bills, or changing payments on adjustable rate 
mortgages (ARMs). 
 
Why would a lender agree to a short sale?  Lenders make their own business 
judgments when accepting or rejecting short sales.  Lenders are in the business 
of making and servicing loans, not taking properties back through foreclosure 
and reselling them.  They want to avoid spending time and money to foreclose, 
evict borrowers, and resell properties.  They want to avoid paying property taxes, 
insurance, maintenance and repairs.  They want to avoid risking theft and 
vandalism to the property.   
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Representing a client in a short sale will require negotiating with the lender (or 
lenders if there is a first and second mortgage on the home) to accept a payoff 
less than the balance due on the loan. 
 
TIP:  
Get the sellers to send a brief letter to all 
mortgage holders, giving them permission to 
speak with you.  Otherwise, privacy laws will 
prevent them from talking to you about the loans. 

TIP:   
Ask for details of the loan by 
sending a loan information 
request letter signed by all 
sellers. 

 
Finding the decision maker is one of the biggest initial challenges for the short 
sale agent.  
 

TIP:  Be sure you contact the 
lender’s (bank’s) loss mitigation 
department, which will be the group 
to decide whether to accept a short 
sale, rather than the collection or 
customer service department, which 
is only interested in recouping past 
due loan payments. 

 
Before the mortgage lenders will consider a short sale, they need to know 
financial information about the seller and why the seller cannot pay the loan. The 
seller will need to submit information to the lender to assist the lender in deciding 
whether to accept a short sale.  
 

TIP:    The seller should submit a package which includes: 
 W-2 forms from employers (or a letter explaining the seller 

is unemployed) 
 bank statements 
 two years of tax returns 
 other financial documents with income and debt obligations 

 
The sellers should also submit a “hardship letter”, explaining the circumstances 
that make it impossible for them to pay the full amount of the loan.  The sellers 
must show true financial hardship before the lender will agree to a short sale. 
 
The bank will also need comps or a broker’s price opinion showing your estimate 
of value. 
 

TIP:  Most lenders will want a broker’s price opinion or 
even an appraisal before you and the sellers set a price.  
Offer the lender comps of recent sales. 
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COMMISSION CONSIDERATIONS 
 
When the lenders agree to accept a short sale, be sure to get the consent in 
writing.  Once the agent and seller have made an agreement with the lender(s), 
the agent is ready to enter into a listing agreement with the seller and begin 
marketing the property. 
 
In marketing the property, it is important to inform the buyers and their agent that 
the sale is a short sale and that the purchase agreement is subject to lender 
approval. 
 
TIP:  Be sure that the purchase agreement says, “subject to bank approval” or 
“contingent on bank approval”. 
 
The purchase agreement on a short sale property is a legally binding agreement 
once the earnest money has been deposited.  Without language in the contract 
stating that the lenders must approve the offer and release all liens on the 
property, the seller may face legal problems for breach of contract if the short 
sale is not approved by the bank. 
 
The lender considering a reduction in its loan payoff may request that the real 
estate agents also reduce their commissions.   The commission is one of the first 
places they will look to save on closing costs. The listing broker generally wants 
to split the discounted commission with the cooperating broker.   
 
How the reduction is allocated in a short sale is at the listing broker’s sole 
discretion, as long as the cooperating broker is given notice of such allocation. 
 
TIP:  Instead of stating a specific percentage of compensation for buyer’s agents 
when posting the MLS listing, offer a split (50/50, 70/30, etc.)  In this way if the 
lender pressures for a lower commission, you can divide the fee, rather than give 
a stated percentage to the buyer’s representative. 
 
MLS rules have recently been modified to allow Sellers’ brokers to state in the 
“Remarks” section that the commission may change based on lender approval.   
 
The MLS requires that the listing broker disclose a short sale in the listing.  A 
listing broker who chooses to accept a reduced commission is still obligated to 
pay the cooperating broker the compensation published in the MLS, unless the 
listing broker also has included the following facts in the MLS listing: 
 

 the sale and gross commission are subject to lender 
approval 

 the method by which the compensation offered through the 
MLS will be reduced if the lender reduces the gross 
commission 
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 EXAMPLE: “Short sale and gross commission subject to 
lender approval.  Any commission reduction to be split 
50/50.” 

  
 
 
 Statements made by the NVAR Information Line attorneys on the telephone, in e-
mails, or in legal e-news articles are for informational purposes only.  NVAR’s staff 
attorneys provide general legal information, not legal representation or advice regarding 
your real estate related questions.  No attorney-client relationship is created by your use 
of the Legal Information Line and any information you receive   You should not act upon 
this information without seeking independent legal counsel.  Information given over the 
Legal Information Line or in these articles is for your benefit only.  Do not practice law!  
Inform your clients they must seek their own legal advice. 
 


